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INTRODUCTION 



The first three Parts of this consultation paper set out for comment three proposals for 
reform of the law on liquor licensing in England and Wales: 

that the licensing justices’ current absolute discretion over the grant 
of applications in respect of full on-licences - the licence for public 
houses, among other premises - and off licences should be replaced 
by specifying in law the only grounds on which an application is to 
be refused; 

the introduction of a system of children’s certificates, under which 
accompanied children under the age of 14 could be admitted to 
certificated bar premises; and 

the introduction of a new category of licence, for continental cafd- 
style premises, to which accompanied children under the age of 14 
could be admitted. 

II. These proposals foUow from the Government’s consideration of: 

results of its general monitoring of the liquor licensing system, and 
in particular proposals put forward by outside bodies, including the 
current licensed trade and consumer groups; 

examination of the extent to which the current system may hinder 
competition unduly. The Government gave a commitment to that 
examination following the Monopolies and Mergers Commission’s 
report on Beer, published in 1989, which did not consider the 
licensing system; and 

the scope for adopting in England and Wales aspects of the law on 
liquor licensing in Scotland. Scottish law provides for children’s 
certificates, and, in its refreshment licence, a possible model for a 
licence for continental cafS-style premises. 

III. The Government believes that these proposals could achieve a balanced and 
coherent group of reforms, to promote a range of policies: 

The codification of the grounds for refusal of applications for on (and 
ofO licences would make the system clearer and more consistent. This 
would be in the interests both of current licensees and potential new 
entrants to the market. 

Both children’s certificates and new, continental cafd-style premises 
could: provide greater choice for consumers, in particular for parents 
and their families; encourage competition, with its benefits for the 
consumer and opportunities for business; assist the tourist industries 
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in England and Wales; and, consistent with policy on educating the 
young in the dangers of early or excessive drinking, help to promote 
premises for civilised, moderate consumption instead of heavy 
drinking. 

IV. The Government recognises that these proposals concern the interests of the 
public generally - both those who do not use any or particular licensed premises and 
those who do - and a wide range of bodies, authorities and business. Each proposed 
reform rmses a number of important questions and possible options, on which the 
Government will welcome advice and information. The Government wiU consider 
further whether and, if so, when, to introduce legislation for any or all of the reforms 
proposed in light of the most careful assessment of the responses to this consultation 
paper. 

V. The fourth Part of this consultation paper invites comments on the proposal 
that after 1996, the next year in which any such polls may be requisitioned, legislation 
be introduced to abolish the Welsh Sunday opening polls. This will provide for the 
position regarding the Sunday opening of licensed premises in each district in Wales 
to remain the same as that which applied immediately after the 1996 polls and only 
amenable to reversal in the future by separate primary legislation. 

VI. Each Part of this paper concludes with a summary of the principal questions 
which it raises. 

VII. When considering proposals for new legislation, the Government places great 
importance on giving due weight to business’s perception of its proposals’ likely 
impact on business. To measure this impact, a Compliance Cost Assessment (CCA) 
is produced in respect of all such proposals, and made available to business on 
request. It would therefore be particularly helpftil if, when giving their views on the 
Government’s proposals, respondents to this consultation paper could identify and 
quantify any additional direct or indirect costs (recurring and non-recurring) that 
would be likely to arise for their sectors of business etc as a result. Examples of 
recurring costs are the need for extra administrators or consumable materials, while 
examples of non-recurring costs are the need for additional expenditure on computer 
systems or other such capital expenditure. 

Responses to Parts I to III of this consultation paper should be sent in before or by 
30 June 1993, addressed to: A Division, Room 725, Home Office, 50 Queen Anne’s 
Gale, Lx)ndon SWl A 9AT. Responses to Part IV of this consultation paper should be 
sent in before or by 30 June 1993 addressed to the Local Government Reorganisation 
Group, Room 2-001, Welsh Office, Cathays Park, CARDIFF CFl 3NQ. 
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PART ONE: 

CODIFICATION OF THE LICENSING JUSTICES’ 
POWERS TO REFUSE APPLICATIONS FOR 

CERTAIN LICENCES 



Introduction 

1.1 This part of the consultation paper examines for comment the proposal that 
the grounds on which the licensing authorities should refuse an application for 
a full on-licence - that is, most commonly, a licence for a public house - 
might be set out in statute. It also considers whether applications for an off- 
licence should be treated similarly. A major question raised is whether or not 
an application should continue to be capable of being refused on the ground 
of (lack of) "need", that is that further provision - another pub, or off-licence - 
in the area concerned is not needed or would be excessive. The main 
questions arising from this part of the paf>er, on which views are invited, are 
listed in paragraph 1.39 below. 

The current law on the determination of applications for liquor 
licences in England and Wales 

1.2 The relevant current law is set out in the Annex to this paper. In summary; 

the sale or exposure for sale by retail of intoxicating liquor requires 
prior permission, ie a licence; 

a licence is to be obtained from the local licensing committee, 
composed of magistrates; 

there are, strictly, two types of licence only - on-licences and off- 
licences - but categories within them give a total of five types of 
licence commonly granted: a full on-licence, such as that required for 
a public house; an off-licence, ie that authorising the sale of liquor 
solely for consumption off the premises; and Part IV licences, 
respectively: the licence for a restaurant; the licence for an hotel; and 
the licence for an hotel with a restaurant (or a restaurant with rooms); 

licences last three years; 

the licensing justices have a very wide discretion as to the grant of 
applications for full on-licences and for off-licences; they have less 
discretion as to Part IV licences; 

renewal of a licence may be refused, and a licence may be revoked 
on any ground on which its renewal might have been refused; 

licences may be granted provisionally; and 
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the licensing justices’ decisions may be appealed against, to the 
Crown Court. 

Criticisms of the present arrangements 

1.3 As is explained more fully in paragraph 5 of the Annex, the licensing justices, 
once they have satisfied themselves as to the suitability of both applicant and 
premises, have complete discretion to grant or refuse applications for new full 
on-licences (and for the renewal, transfer or removal of existing licences). 

Lack of clarity 

1.4 The law has attracted criticism for many years. One criticism is that the law 
lacks clarity. In the first instance, this is because the law does not entitle 
applicants for licences to know the grounds on which their applications will 
be considered. It might be thought that this entitlement should be provided in 
fairness, so that potential applicants can decide sensibly whether or not to 
apply, and so that those who do apply can prepare their applications properly. 

1.5 Further, if an application is refused, the applicant is not entitled by law to 
information on which to decide whether to appeal against the licensing 
justices’ decision and, if so, on what particular grounds. It is possible under 
the present arrangements, critics argue, for unsuccessful applicants either to 
be mistakenly inhibited from appealing, or to discover the reason for the 
refusal of their application in any detail only once an appeal hearing in the 
Crown Court has begun, when, with earlier knowledge of that detail, they 
could have decided not to embark on the costly failure of an unsuccessful 
appeal. 

1.6 The weight of these criticisms is limited in practice, because many licensing 
committees do already make the position clear, by themselves publishing 
statements of the general policies against which they will consider applications 
on which the decision is at their discretion. Many committees and their clerks 
are also prepared to explain in some detail, to unsuccessful applicants, exactly 
why their applications have been refused. 

1.7 The widespread adoption of these good practices can be seen to cut either 
way. It can support an argument that the licensing system does in fact 
generally operate transparenUy for applicants. The alternative conclusion is 
that there is no reason in practice why applicants need be left in uncertainty, 
and that benefits available for many of them should be provided to all. 

1.8 One proposal which comes from this conclusion is that each licensing 
committee should be obliged by statute to give to an unsucces^ul applicant 
its reasons for refusing the application. Subject to consideration of responses 
to this paper, this seems uncontroversial and worthwhile, and the Government 
would propose to provide for it in any legislation introduced following this 
consultation. 
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Inconsistency 



1 .9 Looked at in isolation, the good practices noted in paragraph 1.7 above could 
also argue for requiring each licensing committee, by law, to draw up and 
publish a statement of the policy against which it will measure applications. 
But that would not meet a further principal criticism of the current law, that 
it provides for unnecessary inconsistency between the policies and decisions 
of individual committees. 

1.10 Examples of the published policies of a number of licensing committees show 
that they vary in detail, and attach differing degrees of importance to a wide 
range of factors which individual committees bear in mind when deciding on 
applications for licences. Subject to responses to this paper, it is not 
immediately evident that there is good reason why one licensing committee 
should determine applications by policies and criteria different from those 
employed by another. The proposal, therefore, is that, in the combined 
interests of clarity and consistency, the licensing justices’ absolute discretion 
over the grant of a full on-licence should be replaced by the setting out in 
statute of the particular and only grounds on which an application for such a 
licence should be refused. 

Arguments for retaining the discretion 

1.11 The principal argument for retaining the current discretion is its flexibility. It 
enables the licensing justices to take into account any factor or evidence 
which they judge to be relevant in their decision in a particular case. It also 
allows them to adapt their policy, not least as to considerations of public order 
and nuisance, as circumstances may alter over time or as they may vary 
between or within areas. There would be proper concern if the supplanting of 
this discretion by specified grounds for refusal were to lead to unforeseen 
loopholes in the law, allowing undesirable premises to operate regardless of 
the view of the justices or of others, including the police and local residents, 
who look to the licensing system to safeguard legitimate interests. 

Can the necessary grounds for refusal be identified? 

1.12 A major question, therefore, is whether or not all the grounds on which an 
application for a full on-licence should be refused can satisfactorily be 
identified in statute. There are two reasons for proposing that this can be 
done. The Erroll Committee Report (Report of the Departmental Committee 
on Liquor Licensing, Ctimd 5154), published in 1972, recommended it. And 
although that Committee’s recommendations for a wholesale re-writing of the 
law on liquor licensing in England and Wales have not been implemented, for 
a variety of reasons, provisions that the licensing authorities shall refuse 
applications on specified grounds only have been enacted in Scotland, 
following the report of the comparable Qayson Committee. 

1.13 Subject to consideration of responses to this paper, the Government would 
propose to provide, in any legislation introduced following this consultation. 
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for the codification of the grounds on which an application in respect of a full 
on-licence is to be refused. 

The grounds specified in Scottish licensing law 

1.14 Under the Licensing (Scotland) Act 1976, as amended, Scottish licensing 
boards, which, broadly speaking, fulfil the same function as do the licensing 
justices in England and Wales, are required to refuse an application for the 
grant of a new licence if they consider one or more of the grounds specified 
in the Act applies. Otherwise, the application is to be granted. 

1.15 The grounds for refusal, specified in section 17(1) of the 1976 Act. as 
amended, arc: 

(a) that the applicant, or the person on whose behalf or for 
whose benefit the applicant will manage the premises or, in 
the case of an applicant to which section 11 of the Act 
supplies (application by other than a person), the applicant or 
the employee or agent named in the application is not a fit 
and proper person to be the holder of a licence; 

(b) that the premises to which an application relates are not 
suitable or convenient for the sale of alcoholic liquor having 
regard to their location, their character and condition, the 
nature and extent of the proposed use of the premises, and 
the persons likely to resort to the premises; 

(c) that the use of the premises for the sale of alcoholic liquor is 
likely to cause undue public nuisance, or a threat to public 
order and safety; 

(d) that, having regard to the number of licensed premises in the 
locality at the time the application is considered and the 
number of premises in respect of which the provisional grant 
of a new licence is in force, the board is satisfied that the 
grant of the application would result in the over-provision of 
licensed premises in the locality. 

1.16 Under the law in Scotland, an application for a new licence, including one for 
the provisional grant of such a licence, may be refused on any of the grounds 
above. An application for the renewal of an existing licence may be refused 
only on grounds (a) to (c); and an application for the permanent transfer of 
a licence only on ground (a). There is no separate provision in Scottish law 
permitting the removal of an existing licence to new premises. 

Possible adoption in England and Wales 

L 1 7 If it were decided to replace the licensing justices ’ present absolute discretion 
over the grant of full on-licences, should the grounds for refusal which apply 
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in Scotland also be adopted in England and Wales, subject to any minor 
variations which might be necessary to place them in the context of the 
different licensing system? 

1.18 There seems little room for argument that an application should be refused if 
any or all of the grounds listed at (a) to (c) in paragraph 1.15 above were to 
apply. Among other things, they mirror the grounds recommended by the 
ErroU Committee. The principal question of policy is whether or not a 
criterion as in (d) - that a new licensed premises would lead to over- 
provision/is not needed - should also apply. The exclusion of this ground from 
those recommended by the ErroU Committee has been one reason why that 
Committee’s proposals have not been implemented. 

The Question of Need 

1.19 The licensing justices’ discretion allows them to seek to assess and decide 
whether there is any "need" for new licensed premises in the district 
concerned, and to refuse an application for a licence if they conclude that 
there is no such need. Examples of the evidence of "need" for new licensed 
premises sought from applicants by committees include radial plans showing 
the distribution of existing outlets in the area, petitions, or market research 
reports. 

1.20 It is generally claimed that very many licensing committees take "need" into 
account. But the extent to which applications are in fact refused solely or in 
part on the ground of lack of need is unknown. Government Statistical Service 
triennial buUetins of statistics on various liquor licensing matters include, from 
returns from licensing clerks, the number of applications for new licences 
made in the calendar year to which they relate, and how many of these were 
granted. But the current absence of specified and sole grounds for the refusal 
of applications makes it impracticable to ask the licensing clerks to provide 
detaUs of the reasons why those applications which have not been granted 
have failed. 

1.21 Paragraphs 1.22 to 1.26 below aim to set out the arguments which have been 
put forward for abolishing the "need" criterion. Paragraphs 1.27 to 1.30 aim 
to set out the arguments for retaining the criterion. The purpose is to clarify 
that each position has merit and disadvantage, and so assist in understanding 
the choice to be made between them. 

Arguments against a criterion of "over-provision” or "need” 

1.22 Criticism of the law in England and Wales for permitting, and peritiaps 
encouraging, licensing justices to attempt to assess whether there is a need or 
demand for new licensed premises, and refusing applications if they conclude 
that there is not, has been voiced before, in and since the ErroU Committee 
report. The argument of policy against this provision is that need and demand 
should be determined by potential investors and suppliers, and that the liquor 
licensing system should not aim to make semi-commercial judgements about 
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the level of demand, nor can it be effective in doing so. Provided that the 
licensing justices are satisfied that an applicant is a fit and proper person, that 
the premises are suitable and convenient, and that their use for the sale of 
intoxicating liquor is not likely to cause undue nuisance or to threaten public 
order and safety, the question has to be asked why an applicant for a new 
licence should be denied the opportunity to put to the test of the maiket the 
commercial judgement that new licensed premises will succeed, with their 
services being welcomed by consumers in addition, or in preference, to those 
provided by incumbent licensees. 

1.23 If it were concluded that the "need" criterion achieves no legitimate purpose 
and that its removal from the grounds for refusal of applications would not 
have disadvantage, the criterion is an unnecessary protection to existing retail 
outlets and a barrier to entry to the maricet And, like any such barrier, its 
adverse effects prevent entrepreneurs from entering the market, denying 
consumers the benefits of greater competition and choice. 

1 .24 In practice, the possible effects of abolishing the need criterion might include 
an initial increase in the number of premises with full on-licences, either 
generally or in particular areas. Whether or not such increases would be 
sustained may be less clear. They might be, either because of a growth in 
demand and consumption created by the increased provision, or because 
current demand is not satisfied by existing premises. Alternatively, over time, 
the numbers of premises might fall back to, or even below, current levels, as 
some businesses failed or withdrew from a more competitive market. Either 
outcome could be economically beneficial: each would reflect greater 
responsiveness to customer choice and demand, and greater overall efficiency. 
The increased competition might reasonably be expected to result in a better 
quality of service to customers, including, possibly, lower prices. 

1.25 The case for abolishing the "need" criterion needs to address concerns that the 
resultant increase in the number of licensed premises might in turn increase 
both consumption, and the potential for alcohol-related disorder. On the first, 
it may be argued that the licensing system is not an effective means to limit 
alcohol consumption, and that in any event alcohol is already widely 
available. Except between 11.00 pm and 8.00 am (and slightly longer on 
Sundays), taking together premises licensed for off-sales as weU as those with 
on-licences, adult consumers can already purchase alcohol easily. An increase 
in the number of outlets might, therefore, affect the point of consumption, 
with little or no effect on volume. 

1.26 There also appear to be two possible answers to concern that an increase in 
the number of licensed premises might heighten the risk of associated 
nuisance and disorder. One possibility is that the risk of disorder and nuisance 
might in fact diminish or at least balance out, both because premises might 
generally be less crowded and because competition could stimulate licensees 
to cater less for heavy-drinking by young adult males. Alternatively, the 
absence of a need criterion would not prevent the licensing justices cither 
from refusing an application for a new licence if it could be demonstrated 



Printed image digitised by the University of Southampton Library Digitisation Unit 



that, by adding to local provision, the new premises seemed likely to cause 
undue nuisance, or threaten public order, or from revoking the licence because 
the sale and consumption of alcohol on the premises had done so. 

Arguments for retaining a criterion of "over-provision” or "need" 

1.27 The market is the best determinant of the match between consumer and 
supplier. But this is subject to the prior satisfaction of the legitimate purposes 
of regulation. The need, in the public interest, for the regulation of the supply 
and on-premises consumption of alcohol is well-established and supported. 
It would, certainly, be a mistake to seek artificially to limit the number of 
outlets in which intoxicating liquor may be sold below that required to satisfy 
local need and demand. But that is not the aim or meaning of a "need" or 
"over-provision" criterion. And there seems no hard evidence that is its effect. 
There seems little or no public complaint that generally or locally there are 
too few on-licensed premises or insufficient choice between them. Indeed, the 
general pattern in recent years has been a reduction in the number of public 
houses, but not as a result of refusals of applications under the licensing 
system. 

1.28 It is argued that the "need" criterion can help to avoid undue risk of nuisance 
and disorder, and undue stimulation of the on-premises consumption of 
alcohol; and, therefore, abolition of the criterion could jeopardise these 
benefits. 

1.29 It is also argued that it may be by no means safe to assume that, in the 
absence of evidence to that effect, additional premises would not increase 
local risks of nuisance and disorder. Most of the recent research into the 
problem of alcohol-related disorder suggests that a major cause is the over- 
concentration or clustering of licensed premises in a particularly small area. 
The "need" criterion enables the licensing justices to avoid the steady, 
incremental development of such concentrations of licensed premises. 
Abolition of the criterion could remove this preventative safeguard. 

1.30 Paragraph 1.25 above records the possibility that increases in the number of 
on-licensed premises might not lead to an increase in the consumption of 
alcohol. But the alternative possibility is that consumption would increase. 
Even if global consumption was largely unaffected, because alcohol is already 
widely available, on-premises consumption, amounting to excess, could be 
encouraged, for example if publicans and brewers cut prices, at least to begin 
with, in order to retain or gain market share and stimulate demand. If the 
abolition of the "need" criterion widened the scope for excessive drinking it 
could devalue the efforts of the Government and others to promote public 
understanding of the health risks of alcohol misuse. 
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Summary 



1.31 The Government will be especially interested in comment and advice of the 
arguments for and against the abolition of the "need" criterion in England and 
Wales. In summary, those ailments seem to be that abolition could lead to 
increased competition, resulting in improvement in quality of service and, 
possibly, lower prices. Opponents argue that this could be at the expense of 
risk of disorder and nuisance, and the devaluation of efforts to emphasise the 
health risks of alcohol misuse. 

The terms of the criterion 

1.32 If the criterion for "need" were to be retained, the Government would propose 
to adopt the formulation in current Scottish licensing law, that is that an 
application be refused when: 

"having regard to the number of licensed premises in the 
locality at the time the application is considered and the 
number of premises in respect of which the provisional grant 
of a new licence is in force, the [licensing justices are] 
satisfied that the grant of the application would result in the 
over-provision of licensed premises in the locality." 

Evidence from existing licensees 

1.33 Under the licensing system, anyone may object to the grant of a new licence. 
It is not uncommon for existing licensees, individually or together, to use that 
opportunity to seek to persuade the licensing justices to refuse the supplication 
on the grounds that their premises are already sufficient to satisfy local 
demand. Different licensing committees will, no doubt, attach different weight 
to this argument 

1.34 The question is whether or not this practice is acceptable. Critics of it argue 
that existing licensees should in all cases be regarded as having a vested 
interest in hindering competition to their businesses, at the expense of 
customers, and that their views and evidence on the point should therefore be 
disregarded, or excluded fiom submission. 

1.35 Against that, information from existing licensees may well be of use to the 
licensing justices in assessing whether the grant of a new fuU on-licence 
would lead to over-provision. And it seems reasonable to have confidence that 
the justices should be ready and able to consider such information objectively 
and critically. 

1.36 Subject to consideration of responses to this paper, the Governments 
provisional conclusion is that if the "need" criterion is retained, existing 
licensees should not be prevented from submitting any views or irrformation 
to the licensing Justices. 
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Off licences 



1 .37 The licensing justices have the same discretion over aj^lications for the grant, 
renewal, transfer or removal of an off-licence as they do over such 
applications for full on-licences. It would seem logical for the regime for 
applications for off-licences to continue to be the same as that for applications 
for full on-licences. 

1 .38 Subject to consideration of response to this paper, the Government envisages, 
therefore, that if in future legislation the grounds for refusal of full on-licence 
applications are to be specified, the same grounds and procedures should 
apply in respect of (^plications for off-licences. 

Summary 

1.39 Comment and information in response to this Part of this consultation paper 
will be welcome generally, and in particular on; 

(i) whether the grounds on which licensing justices in England and 
Wales are to refuse applications in respect of full on-licences should 
be specified in statute (paragraphs 1.4 to 1.7 and 1.8 to 1.13 above); 

(ii) if so, whether those grounds should be the same as or similar to those 
provided in section 17(1) (a), (b) and (c) of the Licensing (Scotland) 
Act 1976 (paragraphs 1.14 to 1.18); 

(iii) whether the grounds for refusal should also include one of over- 
provision/lack of need or demand (paragraphs 1.19 to 1.31); 

(iv) whether existing licensees, in objecting to an application for a new 
fiill on-licence, should continue to be entitled to submit any views or 
advice relevant to the decision of the licensing justices (paragraphs 
1.33 to 1.36); 

(v) whether each licensing committee should be required to give to an 
unsuccessful applicant its reason(s) for refusing the application 
(paragraphs 1.4 to 1,8); and 

(vi) whether, if the arrangements envisaged at (i) to (v) above were 
introduced, they should apply also to applications in respect of off- 
licences (paragraphs 1.37 and 1.38). 
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PART TWO: 

A SYSTEM OF CHILDREN’S CERTIFICATES 

FOR BAR PREMISES 



Introduction 

2. 1 This part of the consultation paper examines for comment the proposal for a 
system under which, on application, a licensing committee would have 
discretion to certificate bar premises - in public houses, hotels and wine bars 
for example - so that parents or other adults accompanying children under the 
age of 14 could take those children with them into the premises. Important 
questions of the nature of such a system of children’s certificates include 
whether they should be granted only for the purpose of the adults and children 
taking a bar-meal, and the specified hours of the day between which 
accompanied children should be allowed to be on the premises. The main 
questions arising from this part of the papier, on which views are invited, are 
listed in paragraph 2.25 below. 

The law on the purchase or consumption of intoxicating liquor by 
children and young people 

2.2 The Government has no plan for any change in the law on the purchase or 
consumption of intoxicating liquor by children and young people. That law 
provides that, generally speaking, a young person, under 1 8 years of age, may 
not buy, or attempt to buy, intoxicating liquor in licensed premises, nor 
consume intoxicating liquor in a bar. Neither may anyone else buy, or attempt 
to buy, intoxicating liquor for such a young person to consume in a bar. A 
young person aged 16 or 17 may, however, buy beer, porter, cider or perry 
for consumption at a meal in a part of licensed premises usually set apart for 
the service of meals which is not a bar. 

The current law on the admission of children to licensed premises 

2.3 Children under 14 years of age are not normally allowed to enter and remain 
in the bar of licensed premises at any time when the sale of intoxicating 
liquor is permitted by law - the permitted hours. The only children exempted 
from this prohibition are the licensee’s own children, other children who are 
resident on the premises, or children who are passing through the bar to or 
from some other part of the premises to which there is no other convenient 
means of access - for example, the lavatory. The only premises to which this 
general prohibition does not apply are railway refreshment rooms and other 
premises used for a purpose to which a justices’ licence is purely ancillary. 

Definition of a "bar" 

2.4 The Licensing Act 1964 defines a bar as ’’including any place exclusively or 
mainly used for the sale and consumption of intoxicating liquor.” References 
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to a bar do not include a bar at any time when it is usual in the premises for 
it to be, and it is, set apart for the service of table meals and where 
intoxicating liquor is sold or supplied only to customers taking meals there for 
them to drink as an ancillary to their meal. 

Effect of the law 

2.5 Many licence holders, including licensees of numerous public houses, can and 
do therefore cater lawfully for families, by providing family rooms, or 
separate dining areas, on their premises. But many licensees, whether or not 
their premises have such facilities, also offer a wide range of food and non- 
alcoholic drinks in their bars, into which accompanied children may 
nonetheless not lawfully be permitted. 

Definition and possible benefits of children's certificates 

2.6 The Government does not in any way plan the repeal of the general 
prohibition on the admission of children under 14 to bars. There are many 
licensed premises which, for a range of reasons, would be wholly unsuitable 
for such children. Equally, this may not necessarily exclude carefully 
controlled deregulation in this area of the liquor licensing system, for 
particular types of premises. Such deregulation has been introduced in 
Scotland. 

The position in Scotland 

2.7 Since 1 January 1991 licensing boards in Scotland have had discretion to 
grant applications for children’s certificates where they are satisfied both that 
the premises, or parts of them, represent an environment suitable for children 
to be present, and that meals and non-alcoholic beverages are available. It is 
lawful for children under 14 accompanied by an adult to be in certificated 
licensed premises for the purpose of the consumption of a meal sold or 
supplied on the premises at any time when they are open to the public 
between 1 1 am and 8 pm. Boards have the power to suspend such certificates 
where they consider the premises no longer constitute an environment suitable 
for children. 

Possible benefits of children’s certificates in England and Wales 

2.8 Suitability of premises. Many people may well consider that in England and 
Wales too the facilities and atmosphere of certain bar premises, where food 
and non-alcoholic beverages arc sold, make them suitable places into which 
to take accompanied children. To the customer as well as the proprietor, many 
such bar premises will appear just as suitable for that purpose as are the 
dining areas and family rooms to which children arc already admitted. 

2.9 Potential popularity, and widening of choice. The facilities for families 
already provided at many licensed premises, in particular public houses, arc 
well-patronised, particularly during the summer or when families arc travelling 
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or on holiday. The additional provision allowed by children’s certificates 
could therefore be expected to be popular in itself. And it would provide 
families with a greater choice of places for refreshment, including alternatives 
to, for example, restaurants serving full meals only, which can be expensive. 

2. 10 Overcoming inconvenience and confusion. Where a certificate was in force, 
the family would avoid that disagreeable experience, of gathering comfortably 
outdoors, say in a public house garden, and then finding that they cannot 
shelter together indoors if it starts to rain or get cold. The reform could also 
help overcome confusion created by the current law as to whether or not the 
licensee can allow the family on the premises in such circumstances. And it 
can be difficult for licensees to explain this faiiiy complicated area of the law 
to their customers, not least to foreign visitors unused to our customs. 
Technical breaches in the existing law may already be not uncommon: and 
they appear to attract little criticism. 

2. 1 1 Increased competition and its benefits. Children’s certificates would allow 
and could encourage competition among licensees of certificated premises - 
public houses and hotels - themselves, and between them and other businesses 
catering for the family refreshment maiket, such as restaurants and caf6s. 
This competition could stimulate greater responsiveness to family needs and 
preferences, and higher standards of service for families. 

2.12 A model of "sensible” drinking. The greater provision of premises where 
sensible drinking in a family context is the norm could offer children a good 
example - of moderate and civilised consumption - for them to follow as 
adults. And the development of more family-orientated licensed premises 
might encourage a decrease in the number of establishments catering 
exclusively or mainly for heavy-drinking males, with their associated potential 
for alcohol-related disorder. 

2.13 Benefits for the tourist industry. Simply by providing greater choice and 
numbers of places for family refreshment, a system of children’s certificates 
would offer positive benefits to the tourist industries of England and Wales. 
The provision would be especially attraaive to foreign visitors whose natural 
expectation, from the arrangements in their own countries, is that the family 
can remain together whilst the adults take an alcoholic drink. 

Possible reservations 

2.14 Preservation of the traditional bar. Some commentators have argued that 
children’s certificates can jeopardise the unique and valued atmosphere of the 
traditional public house bar, which has been created by and for adults. Bars 
are valued by some as places of refuge from children and other strains of 
family life. But it is difficult to have sympathy widi the argument that die 
preservation of such bars depends on licensees being shielded from 
competitive pressure to apply to be allowed to admit accompanied children 
under the age of 14. Licensees would have no statutory obligation to apply for 
children’s certificates. And whilst demand for "adult only” bars continues. 
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licensees will no doubt continue to find it profitable to cater for it and 
practicable to do so. 

2.15 Concern for children. The principal argument against any relaxation of the 
liquor licensing law in this area would be concern that any exposure of 
children under the age of 14 to the facilities and atmosphere of the bars of 
licensed premises may prove harmful to them, for example by encouraging 
them to attempt to indulge in under-age drinking or to experiment with 
alcohol elsewhere, or by distressing them by the sight of adults who are the 
worse for drink. 

2.16 The Government is concerned to ensure that the law on under-age drinking 
is observed: that law was strengthened, in the Licensing Act 1988. It has 
welcomed initiatives to encourage the use of voluntary "proof of age" cards, 
in particular the national scheme promoted by the Portman Group, the alcohol 
industry’s own initiative against alcohol misuse. In addition, the Government 
is helping to promote understanding that there is a good deal that parents, 
teachers and others who have regular contact with yoimg people can do to 
educate them about the damage associated with early or excessive 
consumption of alcohol. In schools, the National Curriculum requires that 
children between the ages of 7 and 16 are taught about the effects of alcohol 
on the human body. The Department of Education has issued guidance on the 
implementation of the National Curriculum, including education about alcohol. 
The Health Education Authority continues to develop educational material 
suitable for use in schools. It has worked with the Portman Group on a joint 
alcohol education initiative; and together they have produced a pamphlet 
offering advice and guidance on children’s access to drink. 

2.17 The Government would certainly not propose legislation to provide for 
children’s certificates if there were a real risk that to do so would undermine 
the law and policy on under-age drinking and early or excessive consumption 
of alcohol. Responses to this consultation paper with advice and, in particular, 
relevant evidence, that this could be so will be considered most carefully. 
But, subjea to such responses, for the reasons indicated in paragraphs 2.8 to 
2.12 above, the Government’s current view is that a system of children’s 
certificates would not prejudice policy on alcohol and the young, and could 
positively assist that 

Provisional conclusion 

2.18 Subject to consideration of responses to this paper, the Government would 
propose to provide for a system for children’s certficates in England and 
Wales in legislation introduced following this consultation. 

Terms of a children's certificate 

2. 19 Legislation for a system of children’s certificates in England and Wales could 
sensibly be modelled on the arrangements in Scotland, summarised in 
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paragraph 2.7 above. Three particular aspects of this model are considered in 
paragraphs 2.20 to 2.24 below. 

The condition that food be consumed 

2.20 Under the system in Scotland, accompanied children under 14 may be 
admitted to certificated bar premises only for the purpose of consuming a 
meal. To assist in establishing that particular bar premises are a potentially 
suitable environment for such children, it certainly seems right to require that 
food should be available in them. But, as is noted in paragraph 2.5 above, 
such children may already lawfully be admitted to other parts of licensed 
premises without requiring that they eat there. And Part Three of this 
consultation paper looks to the introduction of a new form of licence, for 
caf6-style premises, into which accompanied children could be admitted not 
only on condition that they consume food. The Government would, therefore, 
be particularly interested in responses to this paper on whether it should 
simply be a statutory requirement for the grant and continued operation of a 
children’s certificate for bar premises in Englarxl and Wales that meals - and 
non-alcoholic beverages - are available there, or whether, in addition, the law 
should stipulate that accompanied children under 14 should be admitted only 
for the purpose of consuming a meal. 

Hours of application 

2.21 In Scotland, accompanied children are allowed in certificated bar premises 
only between 11.00 am and 8.00 pm. The Government believes that, in the 
interests of children and public confidence in a system of children’s 
certificates, this approach should be replicated in any system for England and 
Wales. At night-time, the atmosphere and environment of bar premises can be 
very different from what they are earlier in the day. Eight pm is, however, 
clearly earlier than many people, including families, wish to have completed 
their evening meal. That hour is in the middle of the peak period for serving 
that meal commercially, including in premises to which accompanied children 
under 14 may already lawfully be admitted. There may also be reasons why 
certain premises might be certificated for the admission of children to an hour 
later than the general rule. Families may want or need to take their evening 
meal or other refreshment later than usual in, for example, holiday areas, or 
at premises which are the only places of refreshment in isolated points on 
long travel routes. 

2.22 It wiU, therefore, be helpful to have responses to this paper on whether: 

a children’s certificate should allow accompanied children under 14 
to be on the bar premises up to 8.00 pm only, or to a later hour, 

in addition, or as an alternative to that later hour, the licensing 
justices should have discretion, on application by the licensee, to 
extend the validity of the certificate, so that under it accompanied 
children might remain on the premises to a later hour. 
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2.23 The right of the licensee at all times to decide whom he wiU allow to remain 
on the premises would, of course, not be affected by the permission to admit 
accompanied children provided by a certificate. 

Power to attach conditions 

2.24 The Government would propose that legislation should provide the licensing 
justices in England and Wales with a power to attach conditions to the grant 
of a children s certificate. Licensing boards in Scotland have that power. In 
some instances, boards have attracted criticism for using the power to require 
additional facilities which applicants regard as unreasonable. But the fact that 
since the introduction of the system in Scodand over 1,000 certificates have 
been applied for successfully sets these criticisms in perspective. The 
alternative to providing the licensing authorities with a power to require 
improvements would be to attempt to define and prescribe a national standard 
for bar premises suitable for the admission of accompanied children. The very 
variety of licensed premises makes it doubtful that such a standard could 
sensibly be devised. And, even if it could, compliance with it could well 
prove more costly for business than meeting requirements arrived at locally, 
with the benefit of direct knowledge of individual premises. In addition, it is 
only sensible that any power to impose conditions to make premises and their 
conduct suitable for the grant of a certificate should rest with the licensing 
authority, since that authority is responsible for deciding whether the premises 
ate suitable in the first instance. A licensee aggrieved by a decision of the 
licensing justices to impose a condition or conditions when granting a 
children’s certificate should, it is proposed, have a right of appeal to the 
Crown Court against that decision. 

Summary 

2.25 Comment and information in response to this Part of this consultation paper 
will be welcome generally and, in particular, on the questions: 

(i) whether, in principle, a system for certificating bar premises in 
England and Wales for the admission of accompanied children under 
14, on the lines of the system in Scotland, should be introduced 
(paragraphs 2.7 to 2.18 above); 

(ii) whether, under such a system in England and Wales, it should simply 
be a statutory requirement for the grant and continued operation of a 
certificate that food (and non-alcoholic drink) must be available on 
the bar premises, or that, in addition, the law should stipulate that 
children may be admitted only for the purpose of consuming a meal 
(paragraph 2.20 above); 

(iii) whether the latest time to which accompanied children might remain 
on certificated premises should be set at 8.00 pm or later, and 
whether, on application, the licensing justices should have discretion 
to set a later hour (paragraphs 2.21 and 2.22 above). 



Printed image digitised by the University of Southampton Library Digitisation Unit 



PART THREE: 

A NEW LICENCE, FOR CAFE-STYLE PREMISES 



Introduction 

3.1 This part of the consultation paper examines for comment the possible 
introduction of a new category of justices’ licence, for continental caf€-style 
premises. Among important questions raised are: the hours between which 
accompanied children should be allowed to be on such premises; whether the 
licence should permit off-sales; and whether applications for the licence 
should be dealt with in the same way as those for full on-licences, or as that 
for Part IV licences. 

Concept of the licence: the Scottish model 

3.2 The existing Scottish refreshment licence provides a model for such a new 
licence. It authorises the sale of intoxicating liquor on caf6-style premises - 
that is, premises which do not have a bar counter - when food and non- 
alcoholic beverages are also on sale. And children under 14 years of age may 
enter and remain on such premises until 8.00 pm, provided they are 
accompanied by an adult (ie a person aged 18 or over). 

Possible benefits of the new category of licence in England and 
Wales 

3.3 The new licence could be introduced as an alternative, but more likely in 
addition, to the system of children’s certificates for suitable bar premises 
canvassed in Part Two of this paper. The benefits could be: 

To add further to the choice of places for refreshment for customers 
and their families. To be able to patronise in England and Wales 
premises similar to caf6s which they have enjoyed on holidays abroad 
is an attractive option for many people; 

To assist the tourist industries in England and Wales. Foreign visitors 
would welcome the availability of premises offering facilities similar 
to those with which they are familiar in their own countries, with 
ensuing benefits for the income and jobs generated by tourism. 

To facilitate the provision of premises where sensible drinking in a 
mixed, family environment is the norm, instead of the heavy, binge 
drinking, by groups of young men, which can culminate in alcohol- 
related disorder. 

To provide an opportunity for the establishment and gro>vth of small 
businesses; 
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To provide competition with other licensed premises, in particular 
public houses but also hotels and restaurants. This could encourage 
innovation and higher standards of provision and service across tl^ 
board, including possible competition in price. The current high prices 
of non-alcoholic drinks in many licensed premises have been the 
subject of considerable public criticism. 

Possible reservations 

3.4 The principal possible argument against the introduction of this new category 
of licence would seem to be a version of that identified in paragraph 2.15 of 
this paper, ie concern that exposure of accompanied children under the age of 
14 to the facilities and atmosphere of the premises may prove harmful to 
them. 

3.5 The Government’s concern to ensure that the law on under-age drinking is 
observed, and its contributions to initiatives in educating young people about 
the dangers of early or excessive consumption of alcohol, are set out in 
paragraph 2.16. As with a possible system of children’s certificates, the 
Government would certainly not propose legislation to introduce a new 
licence, for caf6-style premises, if there were a real risk that to do so would 
undermine this policy on young people and alcohol; and responses to this 
consultation paper with advice and, in particular, relevant evidence, that this 
could be so will be considered most carcfuUy. But, on the assessment of the 
possible benefits of the new licence indicated in paragraph 3.3 above, the 
Government’s current view is that caf6-style premises should not prejudice 
that policy, and could positively assist it. 

Provisional conclusion 

3.6 Subject to consideration of response to this paper, the Government would 
propose to provide for a new category of licence, for continental ccfi-style 
premises in England and Wales, in legislation introduced as a result of this 
consultation. 

Category, terms and procedures 

Admission of children 

3.7 As explained in paragraph 2.3 above, young people under 14 years of age are 
not, generally speaking, allowed to enter or remain in a "bar" on licensed 
premises (except if it is usually set apart for the service of table meals and 
alcohol is only sold as an ancillary to a table meal) during permitted hours. 
Unless the context otherwise requires, a "bar" is said to include any place 
exclusively or mainly used for the sale and consumption of intoxicating 
liquor. There are therefore no age restrictions on the admission of children to 
licensed premises, except in a bar. Notwithstanding any prohibition on the 
existence of a bar counter, premises holding a caf6-style licence might still in 
law fall to be regarded as a bar. One of the primary purposes of creating a 
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new licence for continental caf6-style premises would be to enable licensees 
to provide facilities into which adults will be able to take children under 14 
years of age. It would, therefore, be necessary to make it clear in the 
legislation that such children were to be allowed to enter and remain in 
premises of that kind. 

Hours for children 

3.8 If the model of the Scottish refreshment licence were adopted, accompanied 
children under 14 would be allowed to remain on the premises (subject to the 
right of the licensee at all times to decide whom he will allow to be on the 
premises) only until 8.00 pm. As paragraph 2.21 above notes, this is earlier 
than many people, including families, wish to have completed their evening 
meal. As paragraph 2.22 above asks in relation to the terms of children’s 
certificates, it wiU, therefore, be helpful to have responses to this paper on 
whether: 

a licence for caf6-style premises should allow accompanied children 
under 14 to be on the premises until 8.00 pm only, or to a later hour, 

in addition or as an alternative to that later hour, the licensing justices 
should have discretion, on application by the licensee, to provide that 
accompanied children might remain on the premises to a later hour. 

3.9 Subject to consideration of responses to this paper, the expectation would be 
that the same arrangements for the hours within which children may remain 
on the premises would apply in relation to children’s certificates and to the 
new licence. 

Prohibition on the sale of alcohol to young people and their consumption of it on 

such premises 

3.10 It is not proposed that, if the new category of licence were introduced, there 
should be any changes to the principles of the existing provisions in licensing 
law, which generally prohibit the sale of intoxicating liquor to young people 
under the age of 18. The Government would therefore intend to ensure that, 
if there were any doubt about whether the existing prohibition on the 
consumption of alcohol by a young person under 18 years of age in a bar 
would automatically apply also to premises covered by the new category of 
licence, it was made an offence for someone under 18 years of age to 
consume alcohol on such premises, for anyone else to buy or attempt to buy 
it for them to consume on the premises, and for a licensee to allow them to 
do so. 

Employment of young people 

3.11 To keep within the spirit of the existing prohibition on the employment of 
young people under 18 years of age in the bars of licensed premises, the 
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holder of any new cafd-style licence should also be precluded from employing 
such young people to serve intoxicating liquor on the premises. 

The place of the new licence in the liquor licensing system in England and Wales 

3.12 The arrangements for the new category of licence would be expected to be the 
same as those for current on-licensed premises in the following respects: 

the licensing justices would be licensing authority; 

the procedure for applying for a licence: 

the duration of the licence: 3 years; 

the possibility of obtaining a provisional licence; 

the possibility of the licence being revoked at any licensing sessions, 
and of the imposition by the licensing justices of a restriction order 
which has the effect of restoring all or part of the former afternoon 
break in permitted hours otherwise abolished by the 1988 Licensing 
Act; 

the general requirements that a licence can only be held by someone 
who, not being disqualified from holding a liquor licence, is 
considered to be a "fit and proper" person; and that it should not be 
granted unless the licensing justices are satisfied that the premises 
concerned are structurally adapted to the class of licence required; 

that the permitted hours for any such premises should noraially be 
general licensing hours for the district, and that the licensee should be 
able to apply for any of the extensions to those hours for which 
provision is made in licensing law. 

appeals 

The licensing justices’ powers to refuse an application for such a licence 

3.13 The differences between the powers the licensing justices currently possess to 
refuse applications for new full on-licences and Part IV licences respectively 
are described in the Annex to this paper. Part One of the paper looks to the 
possible codification of the justices’ present near absolute discretion to refuse 
applications for new full on-licences. The question is whether the new 
category of licence should be treated, in this context, like a full on-licence 
(whether or not grounds for refusal arc codified) or like a Part IV licence. 

3.14 It is part of the concept of the new category of licence that in premises 
licensed under it, customers could buy and consume intoxicating liquor there 
without at the same time having a meal, as they would be required to in 
premises for which a Part IV licence was held. 
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3.15 Subject to consideration of responses to this paper, the Government would, 
ther^ore, propose to provide in legislation introduced following this 
consultation that the licensing Justices should have powers to refuse 
applications in respect of the new category of licence broadly similar to those 
which they have, or would have as a result of codification, to r^use 
applications for full on-licences, subject only to the proposition advanced in 
paragraph 3.19 below. 

A criterion of "need" or "over-provision" 

3.16 If, for the purposes of refusal of applications, the new category of licence 
were to be treated as proposed, under the current law the grounds on which 
the licensing justices would have discretion to refuse an application for a 
licence for cafd-style premises would include those of lack of need/over- 
provision. 

3.17 Apart from the general arguments about the "need" criterion, on which the 
Government is now to consult, there is a specific question whether or not this 
criterion should apply to applications for the new licence. The argument for 
providing that the licensing justices should not be able to refuse an application 
for a new licence for cafd-style premises on such a ground is that otherwise 
the number of such premises established would be limited unnecessarily. That 
would undercut the purposes of introducing the new category of licence in the 
first place, in particular reducing the extent of competition with public houses. 
Supporters of this argument infer that the reason why there are comparatively 
few premises holding the comparable refreshment licence in Scotland is that 
applications for that licence are refused on the grounds of over-provision. 
They suggest that it is unnecessary to subject applications for licences for 
caf6-style premises to that test, since by their nature such premises offer far 
less encouragement to heavy drinking and disorder than other on-licensed 
premises, in particular public houses, can do. 

3.18 Against that, another reason for the low take-up of the refreshment licence in 
Scotland may be that that licence does not permit off-sales fix)m the premises. 
Paragraph 3.22 below expects that a licence for caf6-style premises in England 
and Wales could or would allow off-sales. That should make the opportunity 
to establish businesses operating under the new licence more attractive. In 
addition, it could be unsafe to assume that caf6-style premises might not 
become places for heavy drinking. 

3.19 Subject to consideration of responses to this paper, the Government’s 
conclusion is that, in any legislation introducing a new category of licence, 
for continental ccfi-style premises in England and Wales, applications for the 
licence should not be subject to refusal on the ground of lack of need! over 
provision even if the same ground is to continue to apply for r^usal of 
applications for full on-licences, and off-licences. 
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Whether or not off sales should be permitted from caf6-style premises 

3.20 A full on-licence authorises the licensee to sell alcohol for consumption both 
on and off the premises. The holder of a Part IV licence may not sell alcohol 
for consumption off the premises: neither may the holder of a Scottish 
refreshment licence. 

3.21 To provide that the holder of a licence for continental caf^-style premises in 
England and Wales may not sell alcohol for consumption off tl^ premises 
could signal the intention that such premises should focus on the provision of 
food and non-alcoholic drinks. Against that, as explained earlier in this Part 
of this paper, the Government envisages that the new licence would for other 
purposes generally be categorised as a Ml on-licence, not a Part IV licence. 
Consistency, therefore, argues that the holder of a licence for cafd-style 
premises should be entitled to engage in off-sales. To provide for this would 
allow cafd operators to benefit from economies of scope - the possibility of 
extending their sales beyond their seating capacity - and give them the 
opportunity to compete with existing public houses and off licences for the 
"off trade. 

3.22 Subject to consideration of responses to dus paper, the Government would 
propose to provide in legislation introduced following this consultation that 
a licence for ctrfi-style premises should permit the holder to sell intoxicating 
liquor for consumption off the premises, possibly subject to allowing the 
applicant to seek to have that permission omitted from the licence, or to 
allowing the Justices to grant the licence without that permission. 

Conditions generally 

3.23 The licensing justices may attach such conditions to the grant of a full on- 
licence as they consider fit in the public interest. A Part IV licence, in 
contrast, may be granted subject to six-day, early closing and seasonal 
conditions (for which provision is made in general licensing law), but it may 
otherwise be made subject only to certain particular conditions specified in the 
1964 Licensing Act These are designed to ensure that the real function of a 
restaurant and/or an hotel is preserved. Thus, a restaurant licence is granted 
subject to the condition that alcoholic drinks may not be sold or supplied on 
the premises otherwise than to people taking table meals there, and for 
consumption by them as an ancillary to their meals. It is also an implied 
condition of all Part IV licences that suitable beverages other than alcoholic 
drinks must be equally available during meal times. 

3.24 Because the new licence would allow for customers to buy alcoholic drinks 
and drink them without necessarily consuming a meal. Just as they can in 
^premises holding a full on-licence, subject to consideration of responses to 

this paper, the Government envisages that the licensing Justices should be 
given powers to make the grant of a licence for ccfi-style premises subject to 
any conditions they consider fit in the public interest. When granting a liquor 
licence in Scotland (including a refreshment licence), a licensing board may 
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attach to the licence any conditions for the improvement of standards of, and 
conduct in, licensed premises as may appear in byelaws the law empcrwers it 
to make for this purpose. 

Summary 

3.25 Comment and information in response to this Part of this consultation paper 
will be welcome generally, and in particular on: 

(i) whether, in principle, a new category of licence, for continental caf6- 
style premises, should be introduced in the law on liquor licensing in 
England and Wales (paragraphs 3.2 to 3.6 above); 

(ii) whether the latest time to which accompanied children might remain 
on the premises should be set at 8.00 pm or later; whether, on 
application, the licensing justices should have discretion to set a later 
hour, and whether the arrangements on this for caf6-style premises 
should be the same as those in relation to children’s certificates 
(paragraphs 3.8 to 3.9); 

(iii) whether the licensing justices’ powers to refuse applications for the 
new licence should be similar to those in respect of full on-licences 
(paragraphs 3.13 to 3.15); 

(iv) whether an application for a licence for cafd-style premises should be 
capable of refusal on the ground of lack of need/over provision 
(paragraphs 3.16 to 3.19); 

(v) whether off-sales should be permitted from caf^-style premises, 
possibly subject to exception on the applicant’s request or the 
justices’ discretion (paragraphs 3.20 to 3.22); 

(vi) whether the licensing justices should have discretion to make the 
grant of a licence for cafd-style premises subject to any conditions 
they consider fit in the public interest (paragraphs 3.23 and 3.24). 
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PART FOUR: 

ABOLITION OF WELSH 
SUNDAY OPENING POLLS 

4.1 In Wales, the Licensing Act 1964 prohibits the sale of alcohol in licensed 
premises on Sundays, but provides that every seven years electors in each district may 
requisition a poll to determine whether premises in that particular area may op>en on 
Sundays. There have been five polls since 1961, each poll involving a steady decline 
in turn-out and a steady increase in the number of areas obtaining "wet" status. The 
latest poU was held in 1989, as a result of which only Dwyfor remained "dry". The 
next polls are due to be held in 1996. 

4.2 The Government believes that these polls are becoming increasingly 
anachronistic. In the 1989 polls (where the turn-out was less than 9%), the cost to 
Welsh local authorities was in the region of £400,(XX). This is difficult to justify when 
the decision to hold a poU may be made by a smaU group of electors, not necessarily 
representative of sentiment in the district as a whole. Commercial interests, espjccially 
those involved in the leisure industries, have long been opposed to Sunday closing. 
They maintain that the poUs create a climate of uncertainty which discourages long- 
term investment and impedes the development of tourism and related service 
industries. 

4.3 The Government ther^ore proposes that, following the 1996 polls, legislation 
should be introduced to abolish the Welsh Sunday Opening polls. The licensing 
position for each district would then remain fixed as at the date of the final poll, and 
the position could only be reversed by separate legislation. 

4.4 Any coiimients on this particular proposal should be sent to: 

Local Government Reorganisation Group 

Room 2-CX31 

Welsh Office 

Cathays Park 

CARDIFF CFl 3NQ 
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ANNEX 



THE CURRENT LAW 

ON THE DETERMINATION OF APPLICATIONS FOR 
LIQUOR LICENCES IN ENGLAND AND WALES 



The retail sale of intoxicating 
liquor requires prior permission, 
ie a licence 


1. A central principle of the 

liquor licensing system is that 
intoxicating liquor should not be 
sold or exposed for sale by retail 
without some form of prior 
pennission. Thus it is, for 
example, a criminal offence to sell 
liquor by retail without a licence 
granted by the local licensing 
committee (the "licensing 
justices"). 

Licensing Committees 


A licence is to be obtained from 
the Licensing Ccmmittee 


2. Each petty sessions area is 

a separate licensing district and 
has a committee (known as the 
divisional licensing committee), 
appointed from amongst their 
number by the local magistrates, 
which deals with most liquor 
licensing matters within the 
district. The law requires each 
such committee to hold a general 
annual licensing meeting in the 
firet fortnight in February (often 
known as the "Brewster Sessions") 
and no fewer than four so-called 
"transfer sessions" during the 
course of the following twelve 
months. Licensing committees 
usually decide their general policy 
at the general annual licensing 
meeting and, if they are due for 
renewal, the existing three year 
licences are also normally renewed 
then. Otherwise, the powers vested 
in the licensing justices may, 
generally speaking, be exercised at 
any licensing sessions. 



Printed image digitised by the University of Southampton Library Digitisation Unit 



Types of Licence 



There are, strictly, two types of 
licence only, but categories within 
them give a total of five types 
commonly granted: 



A full on-licence, such as that 
required for a public house. 



The licence for an off-licence 



3. There are, strictly, two 
types of licence only. A justices’ 
on-licence, which generally 
authorises the sale of intoxicating 
liquor for consumption on and off 
the premises for which it is 
granted, and an off-licence, which 
authorises its sale for consumption 
only off the premises. The position 
is complicated, however, by the 
existence of certain types of 
licence applicable to restaurants 
and hotels and by a further 
subdivision of categories (which 
need not concern us here) by the 
type of liquor which may be sold 
in a particular outlet. For practical 
purposes it is customary, therefore, 
to refer to the following five types 
of licence:- 

i. Full on-licence 

This is the licence most 
frequently held in respect 
of premises - such as 
public houses - selling 
alcohol for consumption 
on or off the premises by 
members of the public. 
The licence can allow the 
sale of intoxicating liquor 
either of all descriptions or 
of a limited number of 
categories. In practice, 
very few on-licences are 
limited in that way. 

ii. OfT-licence 

An off-licence authorises 
the sale of liquor solely 
for consumption off the 
premises. Again, the 
categories of liquor which 
may be sold can vary. 
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The other three categories of licence are commonly referred to as Part IV licences, 
after the relevant Part of the Licensing Act 1964. 



iii. 


Restaurant licence 


The licence for a restaurant. 


This is a licence granted 
for premises used 
primarily for providing 
meals. The premises have 
to be stmcturally adapted 
for the purpose and the 
licence is granted subject 
to the condition that liquor 
may only be sold to 
people taking table meals 
in the restaurant and for 
consumption as an 
ancillary to such a meal. 


iv. 


Residential licence 


The licence for an hotel. 


This is a licence granted 
for premises (in effect, 
hotels) used for providing 
board and lodgings for 
reward - including 
breakfast and at least one 
of the other main meals. 
Liquor can be sold only to 
residents, for consumption 
by them or their guests. 


V. 


Residential and 
restaurant licence 


The licence for an hotel with a 
restaurant. 


This is a licence which 
may be granted for 
premises used for the 
purposes described at c 
and d above and allows 
the same sales as these. 
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Licences last three years. 



The Licensing Justices have a very 
wide discretion as to applications 
for full on-licences, and for off- 
licences. 



4. A justices’ licence has 
effect from the time it is granted 
until the end of the particular 
licensing period ie a period of 
three years ending on 4 April 1992 
or any subsequent triennial of that 
date. 

The Powers of Licensing Justices 

5. The licensing justices have 
complete discretion whether to 
grant or refuse applications for full 
on-licences and off-licences. The 
courts have laid down certain rules 
governing the exercise of this 
discretion. It must, for example, be 
exercised judicially, that is to say 
according to the rules of reason 
and justice, not private opinion. 
The justices may lay down general 
rules for the handling of 
applications and prescribe a policy 
for themselves. If they do so, 
however, they should state their 
policy publicly for the information 
of all concerned. They must, 
nevertheless, apply their minds 
properly to the circumstances of 
each particular case they have to 
determine. They are, in effect, 
required only to satisfy themselves 
that an applicant is a fit and proper 
person to hold the licence applied 
for and, where an on-licence is 
concerned, that the premises are 
structurally adapted to the type of 
licence required. These factors 
apart, the justices are tx)t generally 
restricted as to the matters which 
they may take into account when 
deciding an application for the 
grant of a new full on-licence or 
an off-licence. 

6. The justices may attach 
such conditions to the grant of a 
full on-licence (except a wine-only 
licence) as they think fit in the 
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The Licensing Justices have less 
discretion as to Part IV licences. 



public interest. No conditions may 
be imposed on the grant of an off- 
licence. 

7. The justices also have a 
similarly wide discretion to renew, 
or refuse to renew, virtually all 
full on-licences, and every off- 
licence. 

8. In practice, well-conducted 
licensed premises tend to remain 
licensed for as long as the owner 
or licensee wishes. The position is 
broadly the same where the 
removal or transfer of a full on- 
licence or an off-licence is 
concerned. A removal means the 
establishment of the business of 
the licensed premises at another 
premises, either in the same or 
another licensing district; a transfer 
is simply the taking over of the 
licence for the premises concerned 
by another person. 

9. The licensing justices’ 
discretion over the grant, renewal 
or transfer of a Part IV licence is 
very much more limited (no 
licence may be granted by way of 
the removal of a Part IV licence). 
They may refuse such applications 
only on certain grounds specified 
in the 1964 Licensing Act. These 
relate, generally speaking, to: the 
character of the applicant, the 
suitability of the premises, the way 
they have been conducted, the 
extent to which they are patronized 
by young people and, in the case 
of a restaurant, on the ground that 
the trade in table meals is not 
substantial. The licensing justices 
may impose only certain particular 
conditions, also specified in the 
1964 Act, on the grant of a Part 
IV licence. 
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Revocation of Licences 



Any licence may be revoked. 



Licences may also be granted 
provisionally. 



The Licensing Justices’ decisions 
may be appealed against, to the 
Crown Court. 



10. The licensing justices 
have, in addition to their power to 
refuse to renew a licence when 
renewal falls due, the power to 
revoke any justices’ licence at any 
licensing sessions on any ground 
on which they might have refused 
to renew it. 

Provisional Grants of Licences 

11. There are arrangements 
under which the licensing justices 
may make a provisional grant (or 
removal) of a licence on the basis 
of a plan of the premises yet to be 
built The grant becomes final on 
the completion of the premises in 
accordance with the plan. 

Appeals Against the Decision of 
Licensing Justices 

12. Virtually any substantive 
decision of the licensing justices 
relating to the grant, renewal, 
transfer or removal of a justices’ 
licence, or concerning the 
conditions attached to a licence 
may be appealed against. 
Licensing appeals are heard by a 
specially-constituted Crown Court 
bench which consists of a judge 
sitting with justices from the petty 
sessional division from which the 
appeal originates and justices from 
outside the area. 
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